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MEMORANDUM DECISION

Mortgage Electronic Registration Systems, Inc. has objected to the confirmation of the
Debtor’s plan in this Chapter 13 case. GMAC Mortgage Corporation was awarded a
judgment of foreclosure and conducted a foreclosure sale ofthe Debtor’s principal residence
prior to the commencement of this case. The Debtor’s plan proposed to de-accelerate the
mortgage which Mortgage Electronic Registration Systems’ foreclosed, to pay arrearages
due under the mortgage through the Chapter 13 trustee and to resume regular payments on
the mortgage direct to the mortgagee. The objecting creditor contends that the Debtor no
longer has the right to de-accelerate and cure the mortgage. For the reasons articulated in
the attached Memorandum Opinion, in the case of Gary R. Wescott, the mortgagee’s
objectionis overruled and the trustee is asked to forward an order confirming the Chapter 13
plan. The reasoning of the Bankruptcy Court for the Eastern District of Wisconsin, Susan V.
Kelley, Bankruptcy Judge,expressedinthe attached Wescott opinionis adopted by this court
as its own.







Upon any such sale being made the sheriff or referee making the same, on
compliance with its terms, shall make and execute to the purchaser, the
purchaser’s assigns or personal representatives, a deed of the premises sold . . .
which deed, upon confirmation of such sale, shall vest in the purchaser, the
purchaser’s assigns or personal representatives, all the right, title and interest of
the mortgagor . . . in the premises sold and shall be a bar to all claim, equity or
redemption therein, of and against the parties to such action . . .

(emphasis supplied). Read together, these two statutes establish that Wisconsin debtors retain
the right to redeem property at any time prior to sale, and that sale occurs upon confirmation by
the court. Only confirmation vests title in the purchaser and extinguishes the mortgagor’s right

to redeem.

This interpretation has been followed by Wisconsin courts since at least 1908. In
Gerhardt v. Ellis, the Wisconsin Supreme Court construed the meaning of “sale” in the
predecessor to §§ 846.13 and 846.17. 134 Wis. 191, 114 N.W. 495 (1908). In Gerhardt, property
had been sold at foreclosure sale, but the sale had not been confirmed, and the mortgagee’s heir
was attempting to exercise redemption rights. Section 3169 of the Wisconsin Statutes of 1898

provided that the deed issued to the purchaser:

upon the confirmation of such sale, shall vest in the purchaser all the right, title
and interest of the mortgagor, his heirs, personal representatives and assigns in
and to the premises sold and shall be a bar to all claim, right or equity of
redemption therein, of and against the parties to such action . . .

The language of the statute construed in Gerhardt is identical to that of the present § 846.17.
Construing that language, the Supreme Court of Wisconsin held: “And it is equally clear that the
right of redemption is not barred until confirmation of the sale.” 134 Wis. at 196, 114 N.W. at

496.

The Gerhardt redemption rule continues to be followed in this state. As recently as 1998,
the Wisconsin Supreme Court, citing Gerhardt, stated: “We recognize that, generally, a
mortgagor may redeem the property until a foreclosure sale is confirmed.” GMAC Mortgage
Corp. of Pa. v. Gisvold, 215 Wis. 2d 459, 484 n.14, 572 N.W.2d 466 (Wis. 1998).> And, in Hobl

v. Lord, the Court of Appeals noted that,

Hobl does not argue that Lord’s redemption is too late because it was made after
the sheriff’s sale. Hobl concedes that ‘sale’ under § 846.13, Stats., means the

confirmation of the sale.

3 In Gisvold, a case involving the exercise of redemption rights and multiple bankruptcies,
the Court of Appeals upheld a redemption because it occurred prior to confirmation, citing
Gerhardt. 206 Wis. 2d 397, 403, 557 N.W.2d 826 (Wis. Ct. App. 1996). But the Wisconsin
Supreme Court reversed, finding that the mortgagors had stipulated to an earlier redemption
period. 215 Wis. 2d at 475.



157 Wis. 2d 13, 16, 458 N.W.2d 536, 537 (Wis. Ct. App. 1990), rev’d on other grounds, Farm
Credit Bank of St. Paul v. Lord, 162 Wis. 2d 226, 470 N.W.2d 265 (1991). The Court of
Appeals in Hobl cited Gerhardt as support for this construction of the statutes. Id.

Gerhardt, Gisvold and Hobl are not like the Illinois decisions distinguished in Colon as
“analyzing the statutorily prescribed situations that require the denial of the foreclosure sale.”
Colon, 319 F.2d at 919. Gerhardt was decided exactly in the context of whether the redemption
rights expired at the foreclosure sale or upon confirmation of the sale by the court. Gisvold and
Hobl directly address the redemption (as opposed to the finality of the sale) issue, and reaffirm
Gerhardt’s holding that the redemption period expires on confirmation of the sale, not upon the
sheriff’s sale itself. See also In the matter of Lynch, 12 B.R. 533, 534-35 (Bankr. W.D. Wis.
1981) (citing Gerhardt); In re Karis, 208 B.R. 913, 916 (Bankr. W.D. Wis. 1997) (citing Lynch).

It is apparent that Wisconsin law is materially different from Illinois law on the expiration
of the mortgagor’s right to redeem property from foreclosure. Wisconsin debtors may exercise
their redemption rights until the sheriff's sale is confirmed by the state court. Accordingly, under
Colon, since the Debtor can redeem after the foreclosure sale, the Debtor can cure his defaults
utilizing § 1322(c)(1) of the Bankruptcy Code. It also follows that under Clark, this cure can
include the de-acceleration of the mortgage debt and reinstatement of the regular payments. For

the Debtor, at least, this drama has a happy ending.

A separate Order will be entered overruling Cendant’s objection to confirmation of the
Plan.

Dated: April 30, 2004
By the Court:
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“Susan V. Kelley
U.S. Bankruptcy Judge




